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BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 

Jurisdiction is based on the general jurisdiction of this 
Court as provided in Section 17-101, District of Columbia 
Code, 1940 edition. This is an appeal from a judgment 
of the United States District Court for the District of 
Columbia Civil Action No. 2951-47, in favor of appellee 
against appellants. 
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STATEMENT OF POINTS 

i The appellant presents the following questions for deter¬ 
mination by this Court: 

L Did the Court commit error in interpreting the 
written contract and doing so in the presence of the 
jury? 

2. Did the Court commit error in admitting parol evi¬ 
dence relating to the second count of the Complaint after 
plaintiff had introduced the written contract into evidence 
in support of his first count? 

3. Did the Court commit error in denying each of the 
motions made by the defendant for a directed verdict? 

4. Was the trial Court prejudiced against the defendant 
and in favor of plaintiff? 

STATEMENT OF THE CASE 

The parties will be referred to herein as they appeared 
in the Court below. The appellant, North American 
Graphite Corporation, was the defendant. The appellee, 
James A. Allan, was the plaintiff. 

This cause originated as an action in one count for 
damages for breach of a written contract by the de¬ 
fendant. Subsequent to the pre-trial proceedings and 
before the actual trial, plaintiff filed a motion to amend 
his complaint to include a second count basing that count 
on the same breach of the defendant but claiming damages 
on a “quantum meruit” basis. Defendant objected to the 
requested amendment and was overruled by the pre-trial 
Judge who heard the motion, and thereafter plaintiff filed 
his amended complaint in two counts: count one, for alleged 
balance due pursuant to written contract; and count two, 
for alleged value of services rendered under the same 
written contract. Defendant then filed a motion to strike 
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the second count, which motion was denied by the pre-trial 
Judge. The case was heard by Judge Goldsborough on 
April 25,26,1949. 

Whereupon, after opening statements made to the jury, 
the plaintiff proceeded with the proof of his case as 
follows: 

Plaintiff described himself as a mechanical engineer hav¬ 
ing received a Bachelor of Science Degree from the 
Massachusetts Institute of Technology. He then identified 
the written contract which was admitted in evidence and 
which consisted of the following exhibits. (App. 14,15) 

Exhibit 1. A letter of transmittal of the preliminary 
survey from the plaintiff to the defendant. 

Exhibit 2. Preliminary survey and proposal made by 
plaintiff. 

Exhibit 3. Acceptance of preliminary survey and pro¬ 
posal by defendant with changes relative to plaintiff’s 
compensation. 

Exhibit 4. Letter of plaintiff in which he agreed to the 
changed conditions of compensation providing for con¬ 
tingent payment of major portion of fee. 

This is a written contract for engineering services to 
rehabilitate an idle graphite mine and mill. 

Plaintiff then testified that he had completed 100 per 
cent of the engineering services required of him pursuant 
to the written contract, and that 80 per cent of the actual 
work as provided for in the preliminary survey had been 
completed. He detailed the work performed. He further 
testified that he spent 64 or 65 days at the site of the mine 
and mill, and an additional 10 days away from the site 
relative to the performance of the contract, after which 
he was called away from the project and was never 
allowed to finish the contract. 
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The plaintiff was then asked by his counsel what the . 
fair and reasonable value of his performance of the con¬ 
tract was. (App. 16) At this time, the defendant ob¬ 
jected to the question on the grounds that (a) plaintiff 
had made an election in the prosecution of his case by 
introducing a written contract into evidence and conse¬ 
quently was relying thereon as his basis of recovery, and 
to allow such parol testimony concerning value of serv¬ 
ices already fixed in written contract would be to circum¬ 
vent the terms of such written contract; and (b) the terms 
of compensation were fully covered in the written agree¬ 
ment and therefore such evidence was immaterial, irrele¬ 
vant and prejudicial to the defendants case. The Court 
entertained the objection of the defendant but stated that, 
insofar as the pre-trial Judge had allowed the count on 
t{ ‘quantum meruit’’ to be filed, he would allow the plaintiff 
to prove such count, notwithstanding the fact that the first 
count was for an alleged balance due pursuant to a written 
contract which had been introduced into evidence. 

Whereupon defendant argued that the ruling of the pre¬ 
trial Judge was based on the right to file such count and 
did not relate to any possible objections to evidence during 
the trial. The Court over-ruled the objection of the de¬ 
fendant (App. 17) and allowed the plaintiff to testify as 
to the reasonable value of the services rendered under 
the written contract. 

Defendant then objected to the plaintiff’s testimony as 
an expert and the Court over-ruled this objection stating 
that he believed the plaintiff had qualified as an expert. 
(App. 57) 

The plaintiff testified that the reasonable value of his 
services was a minimum of $100.00 per day plus expenses. 
On cross-examination, he stated that the last time he re¬ 
ceived $100.00 a day was about three years ago but that 
he could not recollect who paid him that amount. 
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Plaintiffs next witness was Herbert L. Wilson who 
testified that he was a consulting engineer; that he was a 
graduate of the University of Michigan in the year 1922; 
that he had a Doctor’s degree in engineering; that many 
of his papers had been published; and that he operated 
an engineering firm for over twenty years. He testified 
further that he maintains a force of engineers in his office, 
constantly hires engineers, and was familiar with their 
charges; that his engineering is mainly in the field of elec¬ 
tronics and construction of radio and television stations; 
but upon cross-examination of his qualification as an expert 
witness, he admitted that he had never engineered a mining 
project. (App. 25) Defendant objected to this witness 
as an expert on the grounds that he had had no experi¬ 
ence in mining construction work and this objection was 
over-ruled by the Court (App. 25) Plaintiff’s counsel 
then handed the witness the written contract previously 
introduced into evidence by the plaintiff and requested him 
to read it Defendant’s counsel objected to this procedure 
and was over-ruled by the Court. (App. 26) When the 
witness finished reading the contract, plaintiff’s counsel 
proceeded to ask him a hypothetical question (App. 26, 27) 
based on the testimony of the plaintiff and the written 
contract, and defendant’s counsel objected on the grounds 
that the witness, having read the terms of the written con¬ 
tract, could not testify to a question on a hypothetical 
basis because he would not be in a position to differentiate 
between the terms of the contract and the terms of the 
hypothetical question. (App. 27) The Court over-ruled 
defendant’s objection (App. 27, 28) and the witness stated 
that the value of services rendered under said written con¬ 
tract would be from $50.00 to $150.00 a day, based on 
a seven-hour day. With this evidence, the plaintiff rested 
his case. 

Whereupon the defendant moved for a directed verdict 
on the first count of the complaint for the reason that no 
evidence of the profitable production of the mine had 
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been introduced by the plaintiff and that said profitable 
production under the terms of the written contract was 
a condition precedent to further compensation of the 
plaintiff. The Court denied this motion. The defendant 
then moved for a directed verdict on the second count 
on the grounds that no evidence of services rendered was 
introduced by the plaintiff other than the services pro¬ 
vided for in the written contract. The Court denied this 
motion. 

! The defendant was then put to its proof and called as 
its witness Carl Engling who stated he was the former 
president of the Corporation and that he was responsible 
for the employment of the plaintiff; that the plaintiff 
never submitted any additional plans or drawings to 
him other than the original preliminary survey although 
he had often requested same from the plaintiff; that after 
five months of effort on the part of the plaintiff to fulfill 
the terms of the contract, the witness was dissatisfied 
with the performance of the plaintiff and instructed the 
plaintiff not to go to the mine until he was further in¬ 
structed to do so; that he never told the plaintiff to go 
to the mine again; that the plaintiff was a competent 
engineer, and that he, the witness, thought the plaintiff 
had been lazy in the performance of this contract 

1 The defendant’s witness further testified that the mine 
was not successful in producing graphite that was accept¬ 
able to the trade. (App. 24) 

After all the evidence had been taken and the case was 
ready to present to the jury, defendant’s counsel renewed 
his motion for a directed verdict because no evidence had 
been offered by the plaintiff to the effect that the mine 
had produced graphite profitably pursuant to the terms 
of the condition precedent in the written agreement. This 
motion was denied by the Court, whereupon defendant 
moved for a directed verdict on the second count for the 
reason that no evidence other than the evidence produced 
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to substantiate the first connt had been offered by the 
plaintiff, and further that all of the evidence relating to 
the second count was contrary to the rule of evidence which 
precludes the terms of a clearly written contract from 
being changed by parol testimony. The Court denied this 
motion. 

Whereupon, after argument by counsel, the case was sub¬ 
mitted to the jury which returned a verdict for the plain¬ 
tiff in the amount of $4000, upon which judgment was en¬ 
tered. 

Throughout the trial of the case, the Court was obvi¬ 
ously biased against the defendant. The Court immedi¬ 
ately gave status to the plaintiff as a witness when he 
called the plaintiff an “expert.” (App. 17) WTien refer¬ 
ence was made to the obligations of the plaintiff under 
the terms of the written contract introduced into evidence 
in his behalf, the Court stated, “As far as the testimony 
has gone he is reasonably the engineer; he is not a wet 
nurse for this defendant. That is what you are trying 
to make him now.” (App. 17) On another occasion, when 
the plaintiff had been asked, on cross-examination, to con¬ 
firm the terms of the written contract, the Court said, 
“. . . That is just a ridiculous construction. That con¬ 
struction would amount to fraud.” (App. 18) The Court 
again nullified the defendants defense to the pending 
cause with great prejudice to the defendant. 

The Court again put the defendant at a disadvantage and 
prejudiced its defense when the Court said, “All he was 
doing was putting down there his best judgment as to what 
it would cost to put the Company in a position to do 
business. He wasn’t guaranteeing anything. ... If you 
mean whether or not he gave his best judgment or gave 
a fraudulent statement in order to mislead these people, 
that is perfectly all right.” (App. 20,21) 

The Court said during cross-examination of the plain¬ 
tiff, “. . . If you employed me as an engineer, I don’t 
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become, as I said this morning, a wet nurse for you to 
put your business in shape. . . .” (App.21) 

During argument on a motion for a directed verdict 
made by the defendant, the Court, after inquiring of de¬ 
fendant’s counsel whether or not the rehabilitation of the 
mine was ever completed and upon receiving an answer 
in the negative, stated, “* * * Don’t you see that is a 
dreadful admission for the defendant to make? You just 
got cold feet, that is all.” (App. 23) Again, during said 
argument, the Court said, “I have never known of any 
contractor who ever completed his contract in accordance 
with his estimate. It has never been known in the his¬ 
tory of the world. ...” (App. 23) And again during 
the same argument, the Court said to plaintiff’s counsel, 
“Let us assume, of course it wasn’t done, but I would 
like to get your view and of course I know it will be your 
sincere view and not your view as an advocate, I know 
you will act judicially. We assume that, don’t we?” (App. 
23) 


SUMMARY OF ARGUMENT 

For the sake of clarity, the paragraphs of the Summary 
of Argument are numbered to conform with the corre¬ 
sponding issues listed in the Statement of Points. 

1. The defendant says that the Court erred in inter¬ 
preting the written contract and in doing so in the pres¬ 
ence of the jury because, after allowing the plaintiff to 
introduce the written contract into evidence, the Court 
stated that the plaintiff was not guaranteeing anything by 
the contract, thus implying no obligation under the con¬ 
tract; and the Court completely ignored the condition prec¬ 
edent embodied therein relative to plaintiff’s compensation. 

2. The defendant contends that the Court erred in al¬ 
lowing parol testimony to contradict and otherwise change 
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the original written contract placed in evidence by the 
plaintiff. In this regard, the Court allowed parol testi¬ 
mony on the theory that because a second count had been 
pleaded, which second count was on a * 1 quantum meruit 7 ’ 
basis, the plaintiff could prove it. Defendant contended 
that an election had been made by the plaintiff when he 
introduced his written contract as a basis of his action, 
and that the filing of a second count did not of itself change 
the substantive rights of the defendant who relied for its 
defense on the written contract after the plaintiff had 
based his case on the same written contract. The oral 
testimony of value and services was strictly inadmissible 
under the parol evidence rule. 

3. The defendant says that the Court erred in denying 
each of the motions made by the defendant for a directed 
verdict on the grounds that no evidence had been offered 
by the plaintiff as to the profitable operation of the mine 
which was a condition precedent to recovery under the 
written contract and further, that all of the evidence on 
the “quantum meruit’ 7 count being inadmissible, the de¬ 
fendant was entitled to a directed verdict on that count. 

4. Defendant contends that the Court erred by being 
prejudiced in favor of the plaintiff and against the de¬ 
fendant because during the entire trial the Court’s refer¬ 
ences to the defendant in the presence of the jury placed 
the defendant in a position of opprobrium. Further, the 
Court, by its statements in the presence of the jury, im¬ 
puted a defense to the defendant which the defendant never 
interposed and which it was never prepared to prove, but 
which references by the Court imputed adverse motives 
to the plaintiff which placed the defendant in a false and 
derogatory position in the eyes of the jury. The Court’s 
attitude toward the defendant’s counsel and the plaintiff’s 
counsel clearly shows a biased interest in the outcome of 
the case in favor of the plaintiff. 
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ARGUMENT 

1. The Defendant Says That the Court Erred in Inter- 
preting the Written Contract and in Doing So in the 
Presence of the Jury. 

Plaintiff based his suit on a written contract and intro¬ 
duced it into evidence. The Court allowed the written 
contract into evidence but notwithstanding this, the Court, 
when informed of the condition precedent contained in the 
written contract, refused to restrict the plaintiff to the 
condition precedent by allowing him to prove the value 
of his services contrary to the terms of compensation pro¬ 
vided for in the written contract. The contract provided 
specifically that additional compensation of $4000 other 
than that already paid to the plaintiff would be paid on 
the condition precedent to wit: “At the rate of $500 per 
month to commence as soon as the plant is in successful 
operation, profitably processing and selling commercial 
grade graphite.” 

The Court refused to accept this condition as a part of 
the contract (App. 18) and stated that “according to the 
contract all he [referring to the plaintiff] had to do was 
1 do his work. That is all he had to do. As far as pay¬ 
ments were concerned, he was to take it easy until the 
mine became profitable, but that does not mean that he 
never was to get his money at all, though. That is just 
a ridiculous construction. That construction would amount 
to fraud.” 

The contract speaks for itself and is clear on this addi¬ 
tional contingent payment, and no authority exists which 
would allow the Court to make a new contract for either 
party, especially a new contract which would relieve one 
party from an obligation assumed and proved by him to 
have been assumed by the introduction of the written con¬ 
tract into evidence, nor does any authority exist which 
would allow the Court to charge a party with an additional 
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obligation which the party had purposely and clearly 
avoided by providing for such avoidance in the written 
contract which was the basis of plaintiff’s claim. The 
duty of the Court is not to make the contract between the 
parties but to enforce it, and the Court’s action herein 
■was actually making a new contract. The fact that the 
Court accepted the written contract into evidence in the 
first place certainly was an implicit act on the part of 
the Court to recognize the terms and conditions in the 
written contract. And if the terms and conditions were 
unlawful of purpose, then the Court should have refused 
to allow the written contract into evidence and this it did 
not do. 

The Court eired by openly stating in the presence of 
the jury that the condition precedent was not a part of the 
contract. Contracts wherein compensation is based upon 
a condition or contingency are not unlawful and the plain¬ 
tiff neither alleged nor proved that the contract was not 
his own agreement but, in fact, the plaintiff stated that 
the condition precedent was part of the agreement to 
which he was a party. (App. 18, 19, 20) The testimony 
is clear and unambiguous as to what the written agree¬ 
ment was. (App. 22) 

2. The Court Committed Error in Admitting Parol Evi¬ 
dence Relating to the Second Count of the Complaint 
After Plaintiff Had Introduced the Written Contract Into 
Evidence in Support of His First Count. 

Plaintiff’s counsel introduced into evidence (App. 14, 
15) a valid written contract between the plaintiff and 
defendant which is the basis of the first count of his com¬ 
plaint Defendant offered no objection to its admissibility 
and the Court allowed plaintiff’s counsel to read parts of 
the written contract to the jury pursuant to counsel’s 
request. Thereafter, plaintiff’s counsel questioned plain¬ 
tiff about his performance of the terms of the written 
contract. When plaintiff’s counsel asked the plaintiff what 
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the fair and reasonable value of his performance of the 
contract was, defendant’s counsel objected and the Court 
ruled that insofar as a second count had been allowed to 
be pleaded on the theory of * ‘quantum meruit,” the wit¬ 
ness could answer the question. Defendant contends that 
this is reversible error, because, notwithstanding the per¬ 
mission granted to the plaintiff to file additional pleadings, 
the mere filing of additional pleadings could not change 
the substantive right of the defendant. Having proceeded 
to introduce the written contract into evidence, the plain¬ 
tiff had in effect elected to rest his case on the written 
contract. 

The allowance of inconsistent pleas as permitted by the 
Federal Rules of Civil Procedure is no authority to allow 
inadmissible evidence. The Federal Rules of Civil Proce¬ 
dure of themselves did not change the substantive right 
of the defendant to rest upon its obligations under the 
written contract. 

“The Supreme Court of the United States shall have 
the power to prescribe, by general rules, for the dis¬ 
trict courts of the United States and for the courts 
of the District of Columbia, the forms of process, 
writs, pleadings, and motions, and the practice and 
procedure in civil actions at law. Said rules shall 
neither abridge, enlarge, nor modify the substantive 
rights of any litigant They shall take effect six 
months after their promulgation, and thereafter all 
laws in conflict therewith shall be of no further force 
or effect. June 19, 1934, c. 651, § 1, 48 Stat. 1064.” 
(28U.S. C. A. 723b.) 

The defendant’s substantive right violated by the Court 
in this instance, was the allowance of parol testimony to 
change the terms of the written contract. 

“According to the modem and better view, the rule 
which provides the modification of the contract by 
parol is a rule, not of evidence, but of substantive law. 
The right is the contractual act of which that which 
is extrinsic, whether resting in parol or in other rights, 
forms no part.” 

Pitcairn v. Hiss Co. 125 Fed. 110 
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In view of the fact that the parties had reduced th€ir 
contract to writing, their rights and defenses are limited 
to the writing, and the Court erred in allowing evidence 
which changed the terms of the assumed written obliga¬ 
tions. 

“The rights of the parties must be governed by their 
contract in writing ... All previous negotiations 
resulted in that contract, and it was never subse¬ 
quently changed ... In respect to this matter the 
contract is free from ambiguity. Its plain meaning is 
... It is therefore not competent to show by 
parol that payment was to be made in some other 
way than that specified in this written instrument. 
Sprigg v. Bank of Mt. Pleasant 14 Pet. 201; Specht v. 
Howard 16 Wall 564; Forsythe v. Kimball 91 U. S. 
291; Brown v. Spafford 95 id. 47.” 

Richardson v. Hardwick, 106 U. S. 252. 

According to Jones on Evidence, Civil Cases, 3rd edi¬ 
tion, Vol. IV, Sec. 2400, the author states: 

“When any judgment of any Court, or any other judi¬ 
cial or official proceeding, or any contract or grant, 
or any other disposition of property has been reduced 
to the form of a document or series of documents, no 
evidence may be given of such judgment or proceeding, 
or of the terms of such contract, grant or other dis¬ 
position of property, except the document itself, or 
secondary evidence of its contents in cases in which 
secondary evidence is admissible under the provisions 
hereinbefore contained. Nor may the contents of any 
such document be contradicted, altered, added to or 
varied by oral evidence.” 

3. The Court Committed Error in Denying the Motions 
Made by the Defendant for a Directed Verdict. 

After the plaintiff had rested his case, the defendant 
moved for a directed verdict on the first count of the 
complaint for the reason that no evidence had been intro¬ 
duced by the plaintiff to show the successful and profitable 
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operation of the mine. Under the terms of the written 
contract, before plaintiff could recover additional compen¬ 
sation, the burden was upon him to prove that the mine 
was successful in producing graphite that was acceptable 
to the trade. The record is completely void of any such 
proof. 

This motion was renewed after the defendant closed its 
case and after the defendant had proved by the testimony 
of its witness (App. 24) that the mine was not successful 
in producing graphite that was acceptable to the trade. 
Despite this evidence, the trial court again denied the de¬ 
fendant’s motion. 

At the end of plaintiff’s case, defendant moved for a 
directed verdict on the second count on the grounds that 
all of the testimony offered by plaintiff in support of the 
second count was inadmissible for the reason that it vio¬ 
lated the Parol Evidence Rule. The Court denied this 
motion, and also denied it when it was renewed at the end 
of the defendant’s case. 

1 The essence of these motions is covered by the argu¬ 
ment expressed in Points 1 and 2 of this brief. 

4. Throughout the Trial, the Record Shows that the 
Court, by Its Own Conduct in the Presence of the Jury, 
Was Prejudiced Against This Defendant. The Transcript 
Is Full of Statements Made by the Court Which Show a 
Disposition in Favor of the Plaintiff and Against the 
Defendant. 

When plaintiff’s counsel asked plaintiff what the fair 
and reasonable charge for his services would be, defend¬ 
ant’s counsel objected to the question as being contrary 
to the terms of the written contract. When the Court 
over-ruled this objection, plaintiff’s counsel then proceeded 
to ask the plaintiff, “What is a usual and fair and reason¬ 
able market charge made by engineers with your type of 
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experience and backgroundf” Defendant’s counsel ob¬ 
jected again and the Court said, “The Court thinks he 
qualified himself as an expert.’ ’ (App. 17) 

There is nothing in the record to indicate that the plain¬ 
tiff is an expert engineer and he was never questioned by 
the Court or his attorney regarding his qualifications as 
an expert witness. However, this pronouncement of the 
Court gave the plaintiff a status in the minds of the jury 
as an expert. It is reasonable to assume that the testi¬ 
mony of the plaintiff testifying as an expert by the grace 
of the Court, would influence the jury more than that of 
an ordinary witness. This action of the Court was pre¬ 
judicial to tiie defendant. 

During cross-examination, the plaintiff was asked if he 
had ever registered with the Commonwealth of Pennsyl¬ 
vania pursuant to advice he had received from that State 
in response to an inquiry originated by him. After he 
had replied that he had not, the Court stated, “As far 
as the testimony has gone he is simply the engineer. He 
is not a wet nurse for this defendant, that is what you 
are trying to make him now.” (App. 17) This is a pre¬ 
judicial statement for the Court to make concerning the 
defendant in the presence of the jury, and placed the de¬ 
fendant in a position of opprobrium. Certainly the plain¬ 
tiff had some obligation to the defendant pursuant to the 
terms of his written contract, and when he was questioned 
about what he did for the defendant, the Court should not 
have nullified any duty the contract imposed upon the 
plaintiff by such a statement as this. The Court was 
making a new contract for the plaintiff, and relieving him 
of his own obligation to which he had previously testified. 

The Court stated, “According to this contract, all he 
had to do was do his work. That is all he had to do. As 
far as payments were concerned, he was to take it easy 
until the mine became profitable, but that doesn’t mean 
that he was not to get his money at all, though. That is 
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just a ridiculous construction. That construction would 
amount to fraud.’’ (App. IS) The inference that to in¬ 
sist on the terms of the written contract was fraud was 
prejudicial to the defendant. Its whole and only defense 
was the written contract. The Court’s statement could 
not but have affected the jury’s opinion adversely to the 
defendant. By it the defense had been declared a fraud 
by the Court; conseqeuntly, the jury could hardly have 
been expected to consider it as a defense to the plaintiff’s 
action. 

This appellate Court will see from the terms of the 
written contract offered in evidence by the plaintiff, that 
the additional compensation claimed by the plaintiff de¬ 
pended upon the profitable operation of the mine. At the 
very outset of his case, plaintiff made the statement that 
“. . . the mining of graphite is very rarely profitable in 
this country.” (App. 16) Defendant’s counsel objected 
to this statement and the Court stated that defendant’s 
defense involved the question and allowed the statement 
to stand. On cross-examination, when defendant’s counsel 
attempted to question plaintiff relating to the basis of this 
irrelevant and immaterial but self-serving statement, the 
Court prevented defendant’s counsel from doing so. In¬ 
stead, the Court made various statements inferring that 
the defendant was claiming fraud as a defense and deny¬ 
ing defendant the right of cross-examination. (App. 19, 
20, 21) As the record shows, neither party ever claimed 
fraud. 

During an argument for a directed verdict on the 
motion of the defendant, after plaintiff had closed his 
case, the Court inquired of defendant’s counsel (App. 23) 
if the job had ever been completed, and when the question 
was answered in the negative, the Court stated, “. . . you 
just got cold feet, that is all.” This is clear evidence of 
the Court’s prejudice against this defendant. The Court 
after hearing only the plaintiff’s case showed by this 
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statement that it had already formed a judgment in favor 
of the plaintiff and against the defendant. 

The Court’s prejudiced attitude toward this defendant 
is evidenced clearly in the following statement made by 
the Court during argument on defendant’s motion for a 
directed verdict. This statement was addressed to plain¬ 
tiff’s counsel after defendant’s counsel had stated his 
reasons for a directed verdict The Court said, “Let us 
assume—of course it wasn’t done, but I would like to get 
your view and of course I know it will be your sincere 
view and not your view as an advocate, I know you will 
act judicially. We assume that, don’t we.” (App. 23) 

The defendant contends that although no one statement 
made by the Court would be proof of bias, it does argue 
that the sum total of all of the Court’s action in this trial 
as shown by the record does indicate substantial bias and 
prejudice against the defendant. 

CONCLUSION 

It is respectfully submitted that in this case the issues 
are comparatively clear. The plaintiff originally filed a 
suit for compensation for services under a written con¬ 
tract and subsequently added an additional count to his 
complaint for the same services rendered under the 
written contract by claiming damages by way of “quantum 
meruit.” The defendant has relied upon the written con¬ 
tract as its defense. 

During the trial of the case, the plaintiff introduced the 
written contract into evidence. Counsel for the plaintiff 
admitted during the trial that the written contract was un¬ 
ambiguous. (App. 24) Over the opposition of the defend¬ 
ant, plaintiff was allowed to testify and present additional 
evidence as to the value of his services notwithstanding 
the fact that the basis of his compensation was clearly 
stated in the written contract. (App. 22) 
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1 The defendant contends that the Court erred in allowing 
evidence on “quantum meruit” contrary to the terms of 
the written contract which was admitted to be unambigu¬ 
ous by the plaintiff, and in violation of the Parol Evidence 
Rule. The defendant further contends that it was entitled 
to a directed verdict because of the failure of the plain¬ 
tiff to produce any evidence of the performance of the 
condition precedent which would entitle the plaintiff to 
compensation in addition to that which he had already 
received. 

The defendant contends that throughout the trial the 
Court was biased in favor of the plaintiff and against 
this defendant, as is clearly shown by the Transcript of 
the testimony. 

It is respectfully requested that, in view of the errors 
made by the Trial Court in allowing parol testimony to 
change the terms of the written contract which was ad¬ 
mitted to be unambiguous by the plaintiff; in denying the 
defendants motions for a directed verdict; and in its 
prejudicial attitude toward the defendant, that the judg¬ 
ment of the Court below be reversed. 

Arthur C. Katims 
Albert A. Carretta 
1627 K Street N. W. 
Washington, D. C. 
Attorneys for Appellant 
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189 Filed Jul 19 1947 Charles E. Stewart, Clerk 

IN THE 

DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA 

James A. Allan, doing business under the trade name of 
James A. Allan Company, 1018 Vermont Avenue, N. W., 
Washington, D. C., Plaintiff 

vs 

North American Graphite Corporation, a corporation, 
Chester Springs, Pennsylvania, Local Office Second 
Floor, 1627 K Street, N. W., Washington, D. C., 
Defendant 

No. 2951-47 
Complaint 

(Monies due and owing under contract) 

1. The amount involved herein is more than three thou¬ 
sand dollars, exclusive of interest and costs. 

2. The plaintiff is a citizen of the United States and a 
resident of the District of Columbia, and sues the de¬ 
fendant in his own right. 

3. The defendant is a foreign corporation organized 
and incorporated under the laws of the State of Delaware, 
but with local offices on the Second Floor of 1627 K 
Street, N. W., Washington, D. C. 

4. On to-wit: March 13, 1946, the plaintiff and the 
defendant, through its duly authorized agent and officer, 
entered into an agreement whereby the defendant agreed 
to pay the plaintiff the sum of Five Thousand Dollars 
($5,000), plus expenses incurred in traveling in connec¬ 
tion with the project, Defense Plant Corporation 1254, 
Chester Springs, Pennsylvania. 

5. That in accordance with the said agreement which 
further set forth that 50 per cent, or five hundred dollars 





3 A 


of the initial retainer wonld be paid the plaintiff by the 
defendant upon entering into said agreement, and which 
was paid on to-wit: March 13,1946. 

Further, the agreement between the parties called 

190 for the balance of the initial retainer of $500 pay¬ 
able sixty (60) days thereafter, and the balance of 

the over-all retainer, or Four Thousand Dollars ($4,000), 
be paid at the rate of Five Hundred Dollars ($500) per 
month. 

6. That the plaintiff acknowledges receipt of the Five 
Hundred Dollar ($500) initial retainer and also payment 
of the balance of the initial retainer of Five Hundred 
Dollars ($500), or a total sum of One Thousand Dollars 
($1000) received, leaving a balance due and owing of 
Four Thousand Dollars ($4000). 

7. That the plaintiff has called upon the defendant 
time and again for the payment of the balance of Four 
Thousand Dollars ($4,000), which payment the defendant 
has refused and still refuses to pay. 

WHEREFORE, the premises considered, the plaintiff 
prays for judgment against the defendant in the sum of 
Four Thousand Dollars ($4000), with interest from June 
7,1946, together with costs. 

/s/ Jack Politz 
Jack Politz, 

Attorney for Plaintiff, 

1010 Vermont Avenue, N. W. 
Washington, D. C. 

• • • • 

Filed Sept 2 1947 Charles E. Stewart, Clerk 

191 Answer 

1. Defendant admits the allegations contained in 
Paragraphs 1, 2, 3 and 7, but denies the allegation in 
Paragraph 3 that the local office of defendant is on the 
Second Floor, 1627 K Street, N. W., Washington, D. C. 
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or that it has a local office here. 

2. Defendant denies the allegations in Paragraph 4 
and alleges that on or about February 20, 1946, a repre¬ 
sentative of the Corporation and the plaintiff entered 
into discussions regarding the employment of plaintiff by 
defendant to engineer, develop, and carry out plans to 
rehabilitate and place into operation a graphite mine 
plant and mill, located at Chester Springs, Pennsylvania. 
Plaintiff thereafter on, to wit, March 5, 1946, submitted 
a written preliminary report to defendant containing a 
proposal covering services to be rendered to defendant 
by plaintiff on certain terms and conditions, as follows: 

“Engineering and supervision to be $5000.00, plus ex¬ 
penses incurred in travel in connection with this project, 
payable as follows: 

A. $1000.00 retainer payable upon entering into our 
agreement. 

B. $500.00 per month retainer for duration of project 
(estimated as a maximum of 3 months). 

192 C. Remainder of the $5000.00 to be paid when 
mill is ready for operation. 

D. Travel expenses payable upon presentation of in¬ 
voices. James A. Allan Company to perform following 
duties: 

A. Make all purchases. 

B. Submit all contemplated expenditures to North 
American Graphite Corporation for approval or rejection 
before making commitments. 

C. Upon approval issue purchase orders and pertinent 
documents necessary to complete the transactions. 

D. Expedite delivery. 

E. Inspect or arrange for inspection upon receipt at 
plant. 

F. Perform all engineering and supervision in con¬ 
nection with installation of machinery. 

G. Submit all invoices to North American Graphite 
Corporation for payment. 
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North American Graphite Corporation to perform as 
follows: 

A. Approve or reject suggested expenditures within 24 
hours after submission. 

B. Pay invoices upon presentation. ’’ 

Thereafter on, to wit, March 15, 1946, after discussions 
with plaintiff relating solely to proposed changes in terms 
and conditions of payment, defendant addressed a letter 
to plaintiff amending said proposed terms and conditions 
of payment as follows: 

A. Fifty per cent or $500.00 of the initial retainer to 
be paid plaintiff when the agreement was executed. 

B. The balance of the initial retainer, $500.00, to be 
payable 60 days thereafter. 

C. “The balance of the overall retainer or $4000.00 
to be payable at the rate of $500.00 per month to com¬ 
mence as soon as the plant is in successful opera- 

193 tion, profitably processing and selling commercial 
grade graphite.” (Copy of said letter is filed 
herewith and made a part hereof, marked Defendant’s 
Exhibit No. 1. Plaintiff accepted and agreed to the terms 
and conditions aforesaid by letter dated March 22, 1946, 
a copy of which is filed herewith and made a part hereof, 
marked Defendant’s Exhibit No. 2.) Defendant further 
alleges that, through no fault of its own, the said mine, 
plant and mill has never been in successful operation, pro¬ 
fitably processing and selling commercial grade graphite, 
as provided by the terms and conditions of the agreement 
between plaintiff and defendant and defendant denies that 
it agreed to pay the plaintiff the sum claimed in this 
action unless and until the plaintiff had completed per¬ 
formance under the agreement and the said mine, plant 
and mill had been placed in successful operation as afore¬ 
said by the plaintiff; and the defendant further denies 
that it is indebted to the plaintiff in any sum or sums 
whatsoever. 
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3. Defendant denies the allegations in Paragraph 5, 
except that it admits that it paid plaintiff the sum of 
$500.00 on March 23, 1946 and likewise paid plaintiff the 
further sum of $500.00, consisting of $200.00 advanced on 
April 13, 1947 and $300.00 on June 5,1947 when requested 
by plaintiff. 

4. Defendant admits the allegations contained in Para¬ 
graph 6, except that it denies the allegation that there is 
anv balance whatsoever due and owing to plaintiff. 

WHEREFORE DEFENDANT DEMANDS: 

That the Court dismiss the complaint herein and award 
to defendant its costs and attorney’s fees. 

/s/ Albert A. Carretta and Bruce Fuller 
Albert A. Carretta and Bruce Fuller 
Attorneys for Defendant 
1627 K Street, N. W. 

Washington, D. C. 

• • • • 

EXHIBIT “A” 

195 March 15, 1946 

Mr. James A. Allan 
James A. Allan Company 
1018 Vermont Avenue, N. W. 

Washington, D. C. 

Dear Mr. Allan: 

Reference is made to your recent preliminary report on 
putting the mine in operation rendered to the North Amer¬ 
ican Graphite Corporation. 

Confirming our discussion of March 13, 1946, we are 
agreeable to the payment to you of the sum of $5,000 plus 
expenses incurred in travel in connection with this project 
as set forth in pages 3 and 4 of the subject report, under 
the following terms and conditions: 

1 1. Fifty per cent or $500 of the initial retainer to be 
paid you upon entering into our agreement. 


2. The balance of the initial retainer, $500, to be pay¬ 
able 60 days thereafter. 

3. The balance of the over-all retainer or $4,000 to 
be payable at the rate of $500 per month to commence 
as soon as the plant is in successful operation, profitably 
processing and selling commercial grade graphite. 

As explained to you, the length of time necessary to 
place the plant in operation, and the large expenditures 
required for new machinery and equipment, make it im¬ 
perative that disbursements for services be delayed until 
the plant is producing income; thereafter, however, the 
payment of your fee would be accelerated, and it is our 
intention that full payment be effected at the earliest 
practicable moment. 

If the foregoing is agreeable to you, we would ap- 

196 predate your acknowledgment and acceptance of 
the above terms. 

Very truly yours 

NORTH AMERICAN GRAPHITE CORPORATION 

By C. G. Engling 

Vice President 

EXHIBIT “B” 

197 JAMES A. ALLAN COMPANY 
Mechanical-Engineering-Industrial 

1018 Vermont Avenue, N. W. 

Washington 5, D. C. 

NAtional 3474 

March 22,1946 

North American Graphite Corporation 
1627 K Street, N. W. 

Washington 6, D. C. 

Attention: Mr. C. G. Engling 
Dear Mr. Engling: 

This will acknowledge your letter of March 15th, con¬ 
firming our various conversations in regard to the terms 
and conditions under which we propose to place your 
plant in operation. 
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These terms and conditions as outlined in your letter 
are acceptable to us. 

Thanking you for your kind consideration, we are 

Yours very truly, 

JAMES A. ALLAN COMPANY 
/s/ J. A. Allan 
J. A. Allan 

JAA :dcd 

I 

198 Motion for Leave to File Amended 

Complaint 

The plaintiff moves the Court for an order granting 
him leave to file an amended complaint herein, setting 
forth as an alternative claim that he is entitled to re¬ 
cover the reasonable value for services rendered to the 
defendant under the contract made the basis of this ac¬ 
tion, and for reasons therefor, states: 

1. Plaintiff avers that the defendants answer states 
that he did not complete the work for which he had been 
engaged, and it was possible therefore, that he would 
not be entitled to recover the full amount of the contract 
price. Under these circumstances plaintiff desires to 
set forth a claim to recover in the alternative for the 
work and labor actually furnished to the defendant. 

2. And for such other and further reasons as may be 
advanced to the Court at the hearing of this motion. 

/s/ Arthur Willcher 
Arthur Willcher 

Investment Building 
j /s/ Jack Politz 

Jack Politz 

1010 Vermont Avenue, N. W. 

Washington, D. C. 

Attorneys for Plaintiff 

• * • • 
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199 Filed Jan 11,1949 Harry M. Hull, Clerk 

Points and Authorities in Opposition to 
Plaintiff’s Motion for heave to File 
Amended Complaint 

The defendant opposes the granting of the motion to 
amend the complaint herein and for reasons therefore 
states the following: 

I 

The pending case was pre-trialed on November 22, 1948 
and as of January 5, 1949 has been placed on the daily 
assignment for jury cases. In view of the imminence of 
the trial, to allow further pleadings to be filed herein 
would only delay the disposition of this case. The Courts’ 
attention is respectfully called to the fact that the com¬ 
plaint herein was served on the defendant on August 12, 
1947 and the case was calendared for trial on September 
2, 1947 and no effort to amend the complaint has been 
made until now. 

II 

The plaintiff has sued for recovery of a stipulated 
amount to be paid to him by the defendant according to 
a written contract. To allow the plaintiff to amend his 
complaint to recover on the basis of services rendered 
would be contrary to the terms of the original contract 
and would be inconsistent with the suit now pending. 

200 In a petition brought on the quantum meruit 
basis the plaintiff was not allowed to recover dam¬ 
ages for a breach of contract, “it cannot sue upon one 
cause of action and recover upon another” 

Kansas City Structural Steel Company vs. Athletic 
Building Association, et al 249 SW 922 

/s/ Arthur C. Katims 

Arthur C. Katims 
Attorney for Defendant 

• * • • 
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201 Filed Feb 14,1949 Harry M. Hull, Clerk 

Order 

Upon consideration of the plaintiff’s motion for 
leave to file .an amended complaint herein and it appear¬ 
ing to the Court that the motion should be granted, it is 
by the Court this 14 day of February, 1949 

ORDERED that plaintiff’s motion for leave to file an 
amended complaint be and it is hereby granted. 

Alexander Holtzoff 

Judge 

• • • • 

202 Filed Feb 14,1949 Marry M. Hull, Clerk 

Amended Complaint 

1. The amount involved herein is more than 
three thousand dollars, exclusive of interest and costs. 

2. Plaintiff adopts as the first count of this amended 
complaint all of the allegations set forth in the original 
complaint. 

Second Count 

1. Plaintiff adopts as a part of this second count of 
the amended complaint the allegations set forth in para¬ 
graphs 1 through 5 of the original complaint and that 
part of paragraph 6 which acknowledges receipt of $1000. 

2. Immediately after entering into the contract set 
forth above, the plaintiff undertook the performance of 
his duties thereunder. Plaintiff performed all of the 
work called for in said contract until on or about July or 
August of 1946 when the defendant without just cause or 
excuse discontinued any further performance by the plain¬ 
tiff under the terms of the contract. At said time the 
plaintiff had completed or almost completed all of the 
work called for with the possible exception of certain 
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minor adjustments of equipment installed in the plant of 
the defendant. Plaintiff avers that the services rendered 
to the defendant were and are reasonably worth the sum 
of $4000.00. Plaintiff has made demand upon the de¬ 
fendant for the payment of such sum, which payment has 
been refused. 

Wherefore the plaintiff demands judgment against the 
defendant in the sum of $4000.00 besides interest and 
costs. 

/s/ Arthur L. Willcher 
Arthur L. Willcher 
Jack Politz 

Attorneys for Plaintiff 
Investment Building 

• • • • 

204 Filed Feb 25,1949 Harry M. Hull, Clerk 

Motion to Strike Second Count of 
Amended Complaint 

Comes now NORTH AMERICAN GRAPHITE COR¬ 
PORATION party defendant herein and by its counsel 
moves the Court to strike “Second Count” of the amended 
complaint and for reason therefore states: 

1. The “Second Count” does not present a clear and 
concise statement claiming a cause of action against the 
defendant. It is confused with the First Count and does 
not state a separate cause of action therefrom and there¬ 
fore the defendant is not in a position to determine 
exactly what the Second Count is so that it can properly 
answer same. 

/s/ Arthur C. Katims 
Arthur C. Katims 
Attorney for Defendant 

• • * • 
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206 Filed Mar 11,1949 Harry M. Hull, Clerk 

Answer to Amended Complaint 

1. The defendant adopts as its answer to the 
first count of the amended complaint its answer filed in 
reply to the original complaint. 

2. In answer to the second count of the complaint, the 
defendant denies Paragraphs 1, 2, 3, 4 and 5 of the 
original complaint as made a part of the second count 
of the amended complaint and further denies Paragraph 2 
of the second count of the amended complaint. 

/s/ Arthur C. Katims 
Albert A. Carretta 
Arthur C. Katims 
Attorneys for Defendant 
1627 K Street, N. W. 
Washington 6, D. C. 
Republic 5995 

• * • • 

207 Filed Mar 14,1949 Harry M. Hull, Clerk 

Order Dismissing Motion to Strike 

The motion of the defendant to strike the second 
count of the amended complaint having been heard on 
the 10th day of March, 1949 and after argument by 
counsel for both parties in open court, it is this 11 day 
of March, 1949 

ORDERED that the motion of the defendant to strike 
the second count of the amended complaint be and is 
hereby denied. 

Alexander Holtzoff 

Judge 
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208 Filed Apr 26,1949 Harry M. Hull, Clerk 

In the 

United States District Court for the 
District of Columbia 

Verdict cmd Judgment 

This cause having come on for hearing on the 25th day 
of April, 19 49, before the Court and a jury of good and 
lawful persons of this district, to wit: 

Joseph E. Couillard 
Cornelia H. Taylor 
Prince A. Johnson 
Harry V. Carter 
Michael J. Sheppard 
Jack A. McWilliams 
William G. Williams, Jr. 

John J. Kolar 
Laura A. Forbes 
Felton Thomas 
Eugene C. Rodgers 
Mary L. Toumsend 

who, after having been duly sworn to well and truly try 
the issues between James A. Allan, doing business under 
the trade name of James A. Allan Company, plaintiff, and 
North American Graphite Corp., a corporation, defend- 
ant, and after this cause is heard and given to the jury 
in charge, they upon their oath say this 26th day of April, 
19 49, that they find the issues aforesaid in favor of the 
plaintiff—and that the money payable to him by defendant 
—by reason of the premises is the sum of Four Thousand 
Dollars ($4000.00). 

Wherefore, it is adjudged that said plaintiff recover of 
the said defendant—the sum of Four Thousand Dollars 
($4,000.00) together with costs. 

Harry M. Hull, Clerk. 
By Vincent C. Burke, Jr., 

By direction of . Deputy Clerk. 

Judge Goldsborough 
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• • • • 

219 Filed May 24,1949 Harry M. Hull, Clerk 

Notice of Appeal 

Notice is hereby given this 24th day of May, 19 49, that 
NORTH AMERICAN GRAPHITE CORPORATION, a 
Corporation, hereby appeals to the United States Court 
of Appeals for the District of Columbia from the judg¬ 
ment of this Court entered on the 26th day of April , 1949, 
in favor of JAMES A ALLAN against said NORTH 
AMERICAN GRAPHITE CORPORATION. 

/s/ Arthur C. Katims 
Arthur C. Katims, 

Attorney for Defendant 
/s/ Albert A. Carretta 
Albert A. Carretta, 

Attorney for Defendant 


9 JAMES A. ALLAN, 

• • • • 

Direct Examination 

• • • • 

18 MR. WILLCHEB: May it please the Court, I 
offer in evidence Plaintiff’s Exhibits 1 thru 4. 
MR. KATIMS: May I see them? We have no ob¬ 
jection. 

(The documents previously marked for identification 
Plaintiff’s Exhibits 1, 2, 3, and 4 were received in evi¬ 
dence.) 

MR. WTLLCHER: May I read these or parts of these 
to the jury, may it please the Court? 

THE COURT: Yes, sir. 

• • 
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19 “Engineering and supervision to be $5,000.00, 
plus expenses incurred in travel in connection with 

this project, payable as follows: 

“A. $1,000.00 retainer payable upon entering into our 
agreement. 

“B. $500.00 per month retainer for duration of project 
(estimated as a maximum of 3 months). 

“C. Remainder of the $5,000.00 to be paid when mill • 
is ready for operation. 

“D. Travel expenses payable upon presentation of 
invoices/? 

• • • • 

20 “Confirming our discussion of March 13, 1946, 
we are agreeable to the payment to you of the sum 

of $5,000.00 plus expenses incurred in travel in connec¬ 
tion with this project as set forth in pages 3 and 4 of 
the subject report, under the following terms and condi¬ 
tions: 

“1. Fifty percent or $500 of the initial retainer to be 
paid you upon entering into our agreement. 

“2. The balance of the initial retainer, $500, to be 
payable 60 days thereafter. 

“3. The balance of the over-all retainer or $4,000 to 
be payable at the rate of $500 per month to commence as 
soon as the plant is in successful operation, profitably 
processing and selling commercial grade graphite. 

“As explained to you, the length of time necessary to 
place the plant in operation, and the large expenditures 
required for new machinery and equipment, make it imper¬ 
ative that disbursements for services be delayed until the 
plant is producing income; thereafter, however, the pay¬ 
ment of your fee would be accelerated, and it is our in¬ 
tention that full payment be effected at the earliest prac¬ 
ticable moment. 

• • • • 
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33 THE WITNESS: 

• • • • 

The mining of graphite is highly speculative, and there¬ 
fore such costs that can be eliminated are always condu¬ 
cive to reasonable profits, possibly. Graphite is what 
they call surface mining in this country, to a limited ex¬ 
tent. The mining of graphite is very limited, because, 
as I explained before, the mining of graphite is very 
rarely profitable in this country. 

MR. KATIMS: If the Court please, I wish to object 
to the opinion of the witness in that regard. 

THE COURT: Well- 

MR. KATIMS: I don’t see how whether it is 

34 profitable or not is material in the case. 

THE COURT: That is your defgnse, isn’t it! 
MR. KATIMS: Our defense is we paid him all we 
owed him. 

THE COURT: The Court thinks it is clearly admis¬ 
sible. Proceed, sir. 

• • • • 

54 Q Can you tell us, Mr. Allan, approximately, to 

55 the best of your ability, how much time you actually 
spent at Chester Springs, and how much time you 

spent in Washington business connected with Chester 
Springs? A I have totaled that up. It seems to me the 
total is about 64 or 65 days, and there was about 10 days 
in addition I spent outside of Chester Springs. 

Q Tell us what would be a fair and reasonable charge. 
MR. KATIMS: I want to object to any testimony by 
this witness to the reasonable value of his services as that 
would be contradictory to the written contract which has 
been introduced in evidence. 

THE COURT: The Motions Justice allowed the com¬ 
plaint to be amended, carrying an account for work and 
labor done; is that correct? 

MR. WTLLCHER: Yes, sir. 
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THE COURT: That being so, this testimony is ma¬ 
terial. 

• * • • 

56 THE COURT: What the plaintiff says is he did 
everything he was supposed to do, and “I was 

stopped, and therefore I am entitled to $4,000, but if any¬ 
body don’t think that is right, pay me what you think I 
am worth.’ ’ That is all there is to it. 

• • • * 

THE COURT: The Court doesn’t agree with you at 
all. Proceed. 

MR. KATIMS: I note an exception. 

• * • • 

57 Q What is a usual and fair and reasonable mar¬ 
ket charge made by engineers with your type of ex¬ 
perience and background! 

MR. KATIMS: I object to that question. 

THE COURT: The Court thinks he qualified himself 
as an expert. 

• • • • 

58 Cross Examination 

• • • • 

62 MR. WILLCHER: May the Court please, there 
is no showing this man was ever engaged to operate 
a strip mine. He was the engineer finishing the finishing 
plant. 

THE COURT: As far as the testimony has gone, he is 
simply the engineer. He is not a wet nurse for this 
defendant. That is what you are trying to make him now. 

MR. KATIMS: If the Court please, for the purpose 
of the record I am going to have to note an objection to 
that statement. 

THE COURT: Object to it, and the objection is over¬ 
ruled. Proceed. 
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64 THE COURT: The Court’s construction of the 
correspondence is that the plaintiffs responsibility 

ceases when he does his work,, that the contract doesn’t 
mean that he is to see that the mine is operated profit¬ 
ably. 

MR. KATIMS: Unless he agrees to do so. 

THE COURT: The Court doesn’t construe the 

65 contract as meaning that he did agree to do so. 

MR. KATIMS: Do I understand that your rul¬ 
ing is according to his contract plaintiff did not agree— 
THE COURT (interposing): According to this con¬ 
tract all he had to do was do his work. That is all he 
had to do. As far as payments were concerned, he was 
to take it easy until the mine became profitable, but that 
doesn’t mean he never was to get his money at all, though. 
That is just a ridiculous construction. That construc¬ 
tion would amount to fraud. 

MR. KATIMS: I note an exception, if Your Honor 
please, to that remark. 

• * • • 

66 Q Mr. Allan, this agreement you made in writ¬ 
ing with the North American Graphite Corporation 

had in it the work you were to perform, did it not? A It 
was a general preliminary report as an indication of the 
work that was to be performed. 

Q Did you ever make any other report besides this 
one? A No. 

Q And it also provided what the North American 
Graphite Corporation was to do under its terms? A 
That is right. 

Q You testified you were paid $500 when this contract 
was accepted by you, when you agreed to the change 
made by the North American Graphite Corporation, they 
sent you a check for $500 ? A That is right. 

Q And within 60 days they gave you another check for 
$500? A Yes, at the end of 60 days. 
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Q At the time you were working up there you sup¬ 
plied them with statements of your expenses? A That 
is right 

Q And they paid those? A That is right. 

Q Now, according to the contract here, you were to 
submit all contemplated expenditures to North Amer- 

67 ican Graphite Company for approval or rejection 
before making commitments? A That is right. 

• • • • 

68 Q Perhaps to expedite this hearing, you can an- 

69 swer this question: Did you ever order anything 
or submit anything to the North American Graphite 

Corporation pursuant to this contract which was rejected, 
which they refused to buy? A Nothing in connection 
with this contract, no. There was very little purchased 
under this contract. 

• • • • 

70 Q There was one change made in this contract 
before it became final between you and North Amer¬ 
ican Graphite in regard to how you were going to be 
paid; is that not so ? A That is so. 

Q Instead of being paid $4,000 when the mill was ready 
for operation, the terms were changed so that you were 
to be paid $500 per month when and if the machine— 
when and if the mine actually went into profitable opera¬ 
tion? 

MR. WILLCHER: The question assumes something 
which is not substantiated by the evidence. 

THE COURT: The Court sustains the objection. 

BY MR. KATIMS: 

Q What change was made in the contract as originally 
provided by you and finally agreed upon between you and 
the North American Graphite? A Could I have that let¬ 
ter that was sent ? Thank you. 

I initially asked, apparently, for $1,000 as a down pay¬ 
ment, and that was changed to two payments of 
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71 $500, one upon consummation of the contract and 

the other 60 days thereafter, and the balance was 
to be paid—let us see—at $500 a month, to commence as 
soon as the plant was in successful operation, profitably 
producing and selling commercial grade graphite. That 
is quoting from this leter. 

Q You got that leter, did you not! A Yes. 

Q And you wrote back another letter to the North 
American Graphite accepting those terms? A Accepting 
it; that is right. 

• • • • 

73 MR. WILLCHER: May it please the Court, just 
a second. He asked Mr. Allan whether or not he 
did consider the economic feasibility of this mine pro¬ 
ducing profitably. The very first thing it says on the 
first page of this contract under scope, at the beginning 
of the second paragraph, it says no consideration was 
given to the following: 

A. Economic feasibility of operating the mine and mill. 
That was the agreement of the mill, that he wasn’t to 
consider that part of the operation at all. 

MR. KATIM S: That, of course, doesn’t contradict what 
he put down there right in his agreement. 

1 THE COURT: All he was doing was putting down 
there his best judgment as to what it would cost to put 
the company in a position to do business. He wasn’t 
guaranteeing anything. 

MR. KATIMS: I haven’t asked him—I agree with 
Your Honor he wasn’t agreeing to. I agree to that. The 
point is he gave consideration to it in making his survey, 
and evidently either he did, or this in his contract is just 
out of thin air, and I am giving him the benefit of the 
doubt, that he did consider it before he put it down there. 
I merely asked him if he did consider the economic opera¬ 
tion pursuant to the contract. 

THE COURT: If you mean whether or not he gave 
his best judgment or gave a fraudulent statement in order 


21A 


to mislead these people, that is perfectly all right. 

74 MR. KATIMS: I am not saying that. 

THE COURT: What are yon trying to get at, 
if not that? 

MR. KATIMS: If his judgment was bad, that is what 
I am getting at. That has nothing to do with fraud, and 
my question relates to whether or not be did consider the 
actual operating expenditures necessary to make this mine 
operate and based on the contract I am merely asking him 
to admit that these are his figures. 

THE COURT Is that objected to ? 

MR. WILLCHER: I object, if it please the Court. 
I can’t see any possible relevancy to this question. 

THE COURT: I can’t, either. The Court sustains 
the objection. 

MR. KATIMS: May I refer Your Honor to an ob¬ 
jection I made before when this witness made a remark 
about the mining operation being not profitable. I ob¬ 
jected to it on the ground it was a conclusion and was 
irrelevant and immaterial. Your Honor overruled my 
objection and allowed him to state. 

THE COURT: What question was that ? 

MR. KATIMS: That the mining of graphite ordinarily 
is unprofitable. 

THE COURT: Yes. 

MR. KATIMS: And I objected to it, and you said he 
could say it. 

THE COURT: Well, I still think so. 

• • • • 

75 THE COURT: What did he have to do with 
that, anyway, whether it was profitable or not? If 

you employ me as an engineer, I don’t become, as I said 
this morning, a wet nurse for you to put your business 
in shape. I simply do the engineering work and then 
you have to go ahead and run vour own business. 

MR. KATIMS: I agree with that, Your Honor. 

THE COURT: Well, apparently you don’t. 
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MR. KATIMS: I agree with it to this extent: If you 
inform me as an engineer and I don’t do what you expect 
me to do or what you tell me you can do for my mine, 
then the question comes up as to whether or not I am 
competent to perform that contract. Every engineer who 
is employed by somebody just because he is an engineer 
isn’t given a whitewash to do what he wants to do at a 
plant and then be paid for it. 

• • • • 

99 Q Mr. Allan, wasn’t it your understanding when 
this contract was made that part of your compen¬ 
sation would be contingent upon the successful operation 
of this mine? 

MR. WILLCHER: I object to the question, may it 
please the Court. 

THE COURT: I think that is all right on cross ex¬ 
amination. 

THE WITNESS: Well, it was in the acknowledge¬ 
ment of the letter, that is, the reply from Ingling to me. 
BY MR KATIMS: 

Q And you adopted that condition as part of 

100 your agreement with North American Graphite, 
didn’t you? A Adopted it on this basis: I would 

have no connection with the selling of graphite or the 
subsequent production after I got the plant in operation. 
However, I was not permitted to get the plant in oper¬ 
ation. When the engineering was completed, they called 
it off. The rest of it could be completed without my 
presence. 

Q Is it your belief that you were called off of that 
job so that you would not be able to collect the balance 
of your contract A No, I don’t feel it was particu¬ 
larly my pay. I was just called off. At least I was not 
called in. 

Q Wasn’t it true from your observation everybody up 
there was trying to get that mine to work? A That is 
absolutely correct. 
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• • • • 

Argument on Motions for Directed Verdict 

• • • • 

106 THE COURT: Let me ask you this. Was the 
job ever completed by anybody? 

MR. KATIMS: No, sir. It is not even completed 
now. 

THE COURT: Don’t you see, that is a dreadful ad¬ 
mission for the defendant to make. You just got cold 
feet, that is all. 

• • • • 

107 THE COURT: That was just his estimate, and 
I have never in my whole life known of any con¬ 
tractor who ever completed his contract in accordance 
with his estimate. It has never been known in the history 
of the world. 

• • ■ • • 

112 THE COURT: I will hear the plaintiff on it. 

Maybe the plaintiff can help me decide in your 

favor. I don’t know. 

MR. WILLCHER: I will try not to. 

First of all, if the Court please, this letter definitely 
contemplates the plant is going to be operated. If they 
don’t operate it, they are breaching their own agreement, 
first of all, and, secondly,— 

THE COURT (interposing): Let us assume—of course 
it wasn’t done, but I would like to get your view, and of 
course I know it will be your sincere view, and not your 
view as an advocate, I know you will act judicially. We 
assume that, don’t we? I would like to get your view as 
to what would have been the plaintiff’s legal claim if the 
operations had been completed from his standpoint, and 
it had turned out later that it was not a paying proposi¬ 
tion. Would you say the plaintiff had waived his $4,000? 
MR. WILLCHER: No, sir; I would not. 

113 THE COURT: Well, I expected that answer, in 
view of the fact it agrees with my own opinion, 

I can’t complain much about it 
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• • • • 

115 Carl G. Inglmg 

• • • • 

Direct Examination 

• • • • 

118 Q Was Mr. Allan supposed to do anything 
about that, according to this contract? 

MB. WTLLCHER: May it please the Court, I think 
the contract—there is nothing ambiguous about it. 

119 THE COURT: The Court will have to sustain 
the objection to that. Of course you can find out 

what was done by Mr. Allan in detail. The Court is not 
stopping you from that, but that particular question. 

• • • • 

121 Q What do you mean by your answer? You say, 

“not successful.” Just what do you mean, it was 
not successful? A It was not successful in producing 
graphite that was acceptable to the trade. 

• • • • 

123 Q Will you tell us why Mr. Allan was told not 
to go up to the mine after August of 1946? 

MR. WTLLCHER: That is a catch-all question. He 
is certainly cross examining his own witness. 

THE COURT: I know, but if there is any lawyer 
in Washington who knows how to ask anything else but 
leading questions he never appeared before this Court, 
so I can’t force him to do it too much, but if you want 
to know whether or not the plaintiff was—his services 
were dispensed with, and when, and for what reason, you 
can ask that question. 

• • • • 

126 BY MR. KATIMS: 

Q Tell us as a result of your conversation with them 
what you did at the mine. A There was not much that 
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we could do at that time, because we had gotten to a 
point where through those experiments we had used sub¬ 
stantial sums of the total money. 

MB. WTLLCHER: I object to testimony as to the capi¬ 
tal of the corporation in this answer. I have let it go 
along as far as I could without objecting to it. This is 
certainly not responsive to the question. He was asking 
what he did. 

THE COURT: He said he did nothing, because he was 
busted, is what he says, is that right? 

THE WITNESS: No, sir; it isn’t right, sir. I was 
going to go a little further. 

127 THE COURT: Well, he says he wasn’t busted, 
now. 

• • • t 

163 Albert L. Wilson 

• • • • 

Direct Examination 

• • • • 

165 MR. KATIMS: I ask you now have you ever 
engineered any functions of a graphite mine? 

THE WITNESS: I have not. 

MR. KATIMS: And your main work is engi- 

166 neering radio facilities, is it not? 

THE WITNESS: Radio facilities and the con¬ 
struction of buildings. 

MR. KA TIMS: When you say construction of build¬ 
ings, you mean all kinds of buildings ? 

THE WITNESS: Buildings dealing with radio, tele¬ 
vision facsimile, and the like. 

MR. KATIMS: I have no further questions, Tour 
Honor. 

I object to this witness being called as an expert wit¬ 
ness to testify whatever he intends to testify to in regard 
to the operation of a graphite mine. 
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THE COUBT: I don’t know what the questions are 
going to be. 

Proceed, sir. 

MB. KATIMS: First of all, may it please the Court, 
we are not having any— 

THE COUBT (interposing): Proceed, sir. You can 
object to the questions. 

BY MR. WILLCHEB: 

Q Would you mind reading that preliminary report? 

MB. KATIMS: I object to that on the ground if he 
is to testify as an expert witness he is not supposed to 
be informed of the facts in this particular case, but is 
supposed to be given a hypothetical question, but to give 
him the contract itself— 

167 THE COUBT (interposing): The Court over¬ 
rules the objection. Proceed. 

• • • • 

BY MB. WILLCHEB: 

Q Mr. Wilson, assume that 100 percent or approxi¬ 
mately 100 percent of the engineering work in connection 
with this particular contract which you have just read had 
been completed, but that 80 to 85 percent of the actual 
work itself was not completed. Further assume, Mr. 
Wilson— 

THE COUBT (interposing): How is that, 85 percent 
was what? 

• • • • 

168 Q And assume further, Mr. Wilson, that in this 
flow plan which you have just read under recom¬ 
mendations that there was substituted for a mechanical 
dewatering or thickening process a gravity process be¬ 
cause the mechanical process was too costly or not avail¬ 
able; assume also that the filtering process was incorpo¬ 
rated in the watering process or thickening process; as¬ 
sume further under Item D of the flow plan, the storage, 
that the bins were engineered and laid out and designed, 
but were not actually constructed; assume further that the 
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engineering for the grading under the flow plan had been 
completed; that a certain set of screens had been in¬ 
stalled and were found to be unsatisfactory and there¬ 
after another system had been recommended, but not as 
yet installed; assume that the bagging equipment was 
satisfactory and was not to be changed— A (Interpos¬ 
ing) I am sorry, the bagging equipment was satisfactory 
and not to be changed ? 

Q And not to be changed; yes, sir. In other 

169 words, that the bagging equipment that was found 
in the plant was to be left as is; further assume 

that an engineer, a graduate of the Massachusetts Insti¬ 
tute of Technology in 1928, who had been engaged in his 
profession since that time, had spent approximately 64 
days at the job site and approximately 10 days in the 
District of Columbia working on this particular contract, 
what, in your opinion, would be a fair and reasonable 
charge for those services that were rendered! 

MR. KATIMS: If Your Honor please, I wish to object 
to the question on the ground the question is not pro¬ 
pounded correctly. The witness is first shown a written 
contract. The testimony all through the trial has been 
testimony of something other than a written contract. 
He is shown a written contract, is told of a few excep¬ 
tions or other services that were supposedly rendered by 
this plaintiff, and he is then asked what those services 
are worth, considering the fact—first of all, I think the 
question is improper. That is my first objection. My 
second objection is this witness does not qualify to testify 
as to the value of those particular services. He couldn’t 
possibly figure out in the short time he looked at those 
plans all the things that went into the preparation of the 
preliminary report. 

THE COURT: There are two answers to that. One 
is it is subject to cross examination and the other 

170 is you can tell that to the jury. 

MR. KATIMS: I appreciate that. 
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! THE COURT: You can tell the jury he doesn’t know 
anything about it because he hasn’t had an opportunity 
to find out. If you want to, the Court will let you do it, 
but to say his testimony is not admissible, that is a 
different proposition. 

MR. KATIMS: That is correct, sir. 

THE COURT: Proceed, sir. 

BY MR. WILLCHER: 

Q Would you mind answering the question? A You 
had about seven or eight subjects which one must draw 
conclusions from. I think rather than attempt to put a 
valuation on this man’s work, which I have no right to 
do, except as an expert, what our offices would do under 
similar circumstances. 

THE COURT: What would be the general practice, 
not your offices, but what would be the general practice 
by a qualified man? That is your question, isn’t it? 

MR. WILLCHER: Yes, sir. 

• • • • 

182 MR. KATIMS: AH right, sir. I am satisfied 
with prayer 1 and prayer 2, except 2, on the 

ground that there is no evidence in the trial that Mr. 
Allan was wrongfully discharged. The only evidence I 
know of of his discharge Mr. Ingling testified he refused 
to make plans when he was asked to, and he asked Mr. 
Ingling to make the plans. 

• • • • 

MR. KATIMS: I take it Your Honor is going to grant 
both of these prayers? 

THE COURT: Yes, I think so. Yes, I will grant 

183 both of them. 

MR. KATIMS: I will note an exception to that. 
THE COURT: All right, sir. 












